








o

The Public Law Journal o www.calbar.orglpubliclaw

To determine whether an official, such as
an administrative official, is performing a
“quasi-judicial” function such that the
Ammunity applies, courts look to & number of
. interrelated factors, including (1) the need to
assute that the individual can perform his
functions without harassinent or-intimidation;
{2) the presence of safeguards that reduce the
need for private damages as a means of
controlling unconstitutional conduct; (3)
insulation from political influence; (4) the
impottance of precedent in the official’s
decisionmaking; (5} the adversary nature of
the process [eading to the decision; and (6)
1 the cotrectability of error on appeal. No smgle
facror is controlling.?

A judge is not immune from claims for
prospective injunctive relief or if the judge acts
completely without jurisdiction.” Nor is a
judge absolutely immune for acts taken in‘a

.non-judicial capacity, such as the hiring and”
firing of court personnel."

Prosecutors, State and local prosecutors
are absolutely immune from suit in most _
instances.”” The immunity applies to conduct

mtlmately associated with the judicial phase
of the criminal process.:”™ Thus, the immunity
attaches to the initiation and pursuit of a -
criminal prosecution, including prosecutorial
conduct before a grand jury.” The immunity
does not extend to actions taken by a
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prosecutor in connection with criminal

- investigations, such as pre-indictmént

gathering of evidence, assisting in the service

of search warrants, making false statements in

connéction with a wqrraht ot providing legal
advice to police investigators.”® Nor does the

* immunity attach to other non-prosecutotial

conduct, such as post-indictment statements
made to the press."

Officials performing functions similar to
those of a prosecutor may alse enjoy the
1mmumty For example, parole officets
“receive absolute immunity for their actions in
initiating parole revocation proceedings and in
presenting the case for revocation to hearing
officers, because such acts are prosecutorial in
nature.”® But to enjoy the immunity, the
parole officer must actually possess the
discretionary authority actually to initiate the
revocation proceedings.? Similarly, child
protective agency officials and social workers
enjoy absolute immunity when initiating child
removal or child custody proceedings.?

Legislators. State and local legislators are
entitled to absolutely ifmune for acts taken in
their legislative capacity.”” The immunity
ensures that the exercise of legistative -
discretion is “not inhibited by judicial
interference or distorted by the fear of personal
liability.”*#The motive or intent behind the
official performing'the act is irrelevant if the

~

action was legislative in nature:” 'Since the
immunity does not extend to administrative or

- executive actions taken by legislators,*

whether the immunity attaches hinges upon
whether the challenged conduct was in fact
legislative in character. The “essentials of the
legislative function are the determination of . .
. policy and its formulation and promulgation

| a5 a defined and binding rule of conduct.™? .

“[Alt its core, the legistative function involves
determining, formulating, and making
policy.”® Moreover, voting for legislation, the
introduction of budget plans, and signing an
ordinance into law are “quintessentially -
legislative” functions.” :

A number of cases have grappled with the
distinction between administrative and
legislative acts insofar as they involve
employment-related decisions taken by the
legislative body. Two recent examples. from
the case law illustrate the difference between
administrative and legislative acts for purposes
of whether the immunity should apply. In one
case, a local board of education voted not to
renew an assistant principal’s contract. The
employee sued, claiming that he was being
retaliared against for “blowing the whistle” on
student cheating on achievement tests. The
officials asserted absolute immunity and the
court rejected the defense. The court noted

- first, that while the minutes of the board's

meeting referred to budgetary considerations as
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a basis for the action, there was no record that
the board actually discussed budgetary
concerns, Other evidence supported the
conclusion that the board was in fact

discussing individual employees during its

deliberations. Second, the board did not
efiminate the position of assistant principal
within the district. ‘Finally, the émployee was

| effectively replaced at the school where he had

worked. In light of these facts, tl‘ieAcourt
concluded that the action was merely an
administrative employment decision, r?ther
than a legislative act.”

In the other case, the administtator of a
city’s Department of Health and Human
Services (“DHHS") disciplined a temporaty
employee. The temporary employee, through
polirical connections in city government, had |
his discipline reduced by the mayor’
Meanwhile, the mayor prepared a clty budget.
Anticipating reduced revenues, the mayor
proposed freezing municipal salaries and
eliminating 135 jobs. He also proposed
eliminating the DHHS, of which the -
administrator was the $ole permanent
employee. The city council approved an
ordinance eliminating the DHHS and the
mayor signed the ordinance into law. The -
administrator sued, claiming retaliation. The
lower courts held the action was
administrative, but the Supreme Court
reversed, concluding that the acts were
legislative in character. The Court stated .

s

that; - e /

“...the ordinance, in substance,
borte all the hallmarks of traditional
legislation. The ordinance reflected

. a discretionary, policymaking
‘decision implicating the budgetary -
priorities of the city and the services
the city provides to its constituents.
Moreover, it involved the
termination of a position, which,
unlike the hiring or firing of a
particular employee, may have

. prospective implications that reach
well beyond the particular oct:upant'
of the office.™

I summary, selective or targeted

decisions that are aimed at particular

individuals, rather than at the positions held
by the affected employees or the department in
which.the employees work, are more likely to
be considered administrative and not subject

| to the immunity.

Qualified Immunity
The form of immunity most commonly
asserted by state and local officials is a
“qualified immunity” from suit in actions
under 42 U.S.C. § 1983 for violations of
constitutional rights. In a 1982 decision,

" Harlow v. Fitzgerald,” the U.S. Supreme Court

articulated the standard applicable in cases in
- which a qualified immunity defense is raised,

holding that governmental officials performing
discretionary functions are “shielded from
liability for civil damages insofar as their
conduct does not violate cleatly established
stdtutory or constitutional rights of which a
reasonable person would have known.” An
official’s defense of qualified immunity will be

. defeated only “if ‘in light of pre-existing law’

the unlawfulness of his conduct was

‘apparent.” Stated another way, even if the

plaintiff's constitutional rights have in fact

“been violated by the official’s conduct, the

official may nevértheless successfully assert the
immunity if the official reasonably would not
have known that the conduct at issue violated

the plaintiff’s rights in light of pre-existing law.

The test for qualified immunity therefote is an
objective one; the official’s subjective intent
(e.g., good faith or lack thereof) “is stmply
irrelevant to the defense.™®

The overriding social goal that Harlow
sought to achieve was to provide public . -
officials with some measire of freedom and
comfort in catrying out their duties, without

“having to fear that they would be sub}ected to

protracted legal proceedings. “Qualified
tmmunity Is a medium through which ‘the law
strives to balance its desire to compensate
those whote rights are infringed by state actors

. with ari equally compelling desire to shield

public servants from undue interference with

. the performance of their duties and from

threats of liability which, though-unfounded,
may nevertheless be unbearably disruptive.”’

To further the purpose of the immunity,
the Hatlow Court sought to provide officials
with a defense that not only could be -
measured in objective terms, but which could
be raised and decided eatly in.the case on
motion for summary judgment. Thereisa
“strong public interest in protecting public

‘officials from the costs associated with the.

défense of damagey actions. That interest is
best sérved by a defense that permits
insubstantial lawsuits to be quickly
tefiminated.”™® Moreover, the “objective
standard , . . raises questions concerning the

-subsequent legal developments, nor . .

state of the law at the tlme of the challenged

«conduct — questions that can be resolved on

summary judgment. . . . [Flocusing on ‘the
objective legal reasonableness of an official’s
acts,’ . . . avoids the unfairness of imposing
liability on a defendant who ‘could not’
reasonably be expected to anticipate 7

. fairly
be said to “know” that the law forbade conduct
not previously identified as unlawful.™* -

. Ahcgurt addressing a qualified immunity
defense must - and practitioners litigating the
defense should - apptoach the issué in three
separate, but closely related, steps. Fitst, the
court must determine “whether the plaintiff
has asserted the violation of a constitutional
right at all.™ Second, the court must
determine if the constitutional right that has
been violated was,‘clearly established” at the’
time of the violation such that a reasonable
officer would have known of it Thitd, the

. RN
court must decide whether a reasonable official

would have believed that the challenged
conduct was lawful.? While the first two
components of the qualified immunity analysis
are pute questions of law, the determination of
the third component may require the court to

_engage in a factual inquiry.®

Deciding first whether the plaintiff has
alleged the violation of a constitutional right is
loglcal since, if no right has been violated, the
coutt need not concern itself with determining
whether the alleged right was clearly

{ established.® Furthermére, actuallidecic'lihg

whether the plaintiff has alleged a violation of
a constitutional right, rather than merely
assuming a violation for the sake of reaching
and deciding the other aspects of the '
immunity defense, serves the purpose of speedy
determination of the case in which the

‘immunity has been raised and provides
guidance to officials and coutts in future cases

as to the scope of the constitutional right at
issue. By contrast, an “immunity
determination, with nothing more, provides no
clear standard, constitutional or non-

_constitutional ™

‘Defining the contours of the right ar issue

" is also critical for the determination of

whether that particular right was clearly
established. As the Supreme Court has
observed, the outcome of the “clearly .
established rights” inquiry turns largely “upon’

. the levél of generality at which the relevant

‘legal rule’ is to be identified.”® The Court has
directed that the inquiry into the nature of the

.
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right at issue be undertaken in a_
“particularized” manner, rather than a general
one." A plaintiff may not “point to sweeping’
propositions of law and sirply posit that those
proposi;iohs are applicable.”® Instead, the
plaintiff “must draw the court's attention
toward a more particulatized and fact-specific
inquiry” in establishing the contours of the
right at issue.”

Two recent decisions of the Ninth Circuit
Court of Appeals illustrate the nature of the
inquiry and the importance of properly
defining the right at issue. In Camarillo v.
McCarthy,® the Ninth Circuit was faced with
a claim by an HIV-positive ptison inmate that
"his segregation from the general prison -
population violated his rights to freedom of
association under the Fitst Amendment: The
Ninth Circuit concluded that the contours of -
the right at issue was not simply whether the
First Amendment was clearly established, but
| whether it was clearly established that =
“inmates [were] entitled to be free from prison
regulations that testrict their association with
1 members of the general prison population.”

Mote recently, in LSO, Ltd. v. Stroh,” the
plaintiff had attempted to display erotic art at
a facility that was licensed by the California
Department of Alcoholic Beverage Control
(*ABC"). The ABC advised both plaintiff
L3S0 .and the facility that display of the art
anywhere on the premises could threaten the
facility’s liquor licerise. Although it was
undisputed that the art was not obscene, it was
equally undisputed that an ABC regulation
| would have prohibited the display. The .
plaintjff contended that the right at issue was
“the right to be free from content-based: )
discrimination.” The defendants, in coitrast,
claimed the issue was whether the law was )
cleatly éstablished that they “would violate
L8Os freedom of expression by advising: LSO
of the existence of the ABC regulations, and
further advising that said regulations apply to
conduct on ABC-licensed premises.” The
Ninth Circuit rejected both parties’ ‘
forinulation of the issue. Plaintiff LSO’
“formulation is too generil, for as we have
said, ‘the right referenced by the [qualified
immunity] test is not a general constitutional
guarantee . ... but its application in a particular
context.”™ By contrast, the defendants’ |
statement of the issued was ovetly
particularized. “To phrase the ‘right allegedly
violated’ in such detail and in terms so closely
| paralleling whét allegedly happenad here
‘would be to allow {the defendants], and future

defendants, to define away all potential
claims.”*® [nstead, the Ninth Circuit’s goal
was “to define the contours of the right

-allegedly viclated in a way that expresses what

is really being litigated.”™ Viewed from this
perspective, the court concluded that it had
been asked “to decide whether, under the
Circumstances, it was clear that LSO had the
right to exhibit non-obscene art on the
premises of an ABC licensee free of
interference from state officials, even though
some of the art fell with the proscriptions of a
state liguor regulation governing expressive
content at licensed establlshments st

In sum, the right at issue cannot be
defined so generally that it is virtually assured
to have been cleatly established, nor can it be
defined so specifically that it is highly unlikely

-any official will have ever faced a similar

situation. Instead, courts and practitioners
must-attermnpt to tailor the formulation of the

right in light of the facts of the case “in a way.

that expresses what is Being litigated."®.

If the court determines that the right, as
formulated, has or may have been violated, it
must proceed to decide whether that right was
clearly established at the time the official
acted.® Officials are not “charged with

- predicting thé future course of constitutional

law.™® In determining whether the law is
clearly established, courts typically look to

~ whether the contours of the right “have been

defined at an appropriate level of specificity”
by other courts.®* However, “[blecause thete i is
an infinite variety of factual scenarios that may
be brought ifito the courtroom, a plaintiff
[seeking to defeat the immunity] need not
point to cases that are identical to the
presently constitutional violation, ™

Nevettheless, public officials “are not obligated

to be crearive or imaginative in drawing
analogies from decided cases. ‘For qualified
immunity to be surrendered, pre-existing law
must dictate, that is, ttuly compel (not just
suggest or allow or raise a question about), the
conclusion for évery like-situated, reasonable

‘government agent that what the defendant i is

doing violates federal law in the ~
circumstances.”® At the other extreme, if the
constitutional violation is “patently obvious™*
or sufficiently well-settled to provide the
“defendant with ‘“fair warning’ that his conduct
is unlawful,” then it may not be necessary for
the plamtlff to locate and rely upon closely
analogous pre-existing case law to defeat the

- immunity.

In the absence of clearly controlling
authority, courts might look to “all relevant
caselaw [stc] in order to determine ‘whether
there was such a clear trend in the caselaw
that we can say with fair assurance that the
recognition of the right by a controlling
precedent was merely a question of time.” If
courts are split regarding the constitutionality
of conduct analogous o that in question, then
that is an indication that the law was not
clearly established.” If no coutt has
determined in closely analogous chses that the
conduct is unlawful, a single statute
prohibiting the conduct, “standing alone, may
provide sufficient evidence that the law was
clearly established at the tinie of the
conduct.”® Conversely, “when a public official -
acts in reliance on a duly enacted statute or.
ordinance, that official ordinarily is entitled to.
qualified immunity.”® Of éourse, if the
authorizing statute ot regulation plainly
violates fundamental or well-articulated
constitutional principles, then the official may
not rely upon: the statute or regulation in
asserting the qualified immunity defense.®

In most cases, once the court finds that
the right allegedly violated was clearly
established; it will follow that an official could
not reasonably believe that her conduct in
violation of that right was nevertheless lawful
and the iroiunity will not apply.® It is.
possible, however, that even if the right
allegedly violated was cleatly established such
thata reasonable official should have known
of it, an official might nevertheless still

reasonably believe that his ot her conduct was

lawful under the citcumstances, for example,
because of competing, perhaps.overriding, legal

duties” or because of an honest mistake as to

the relevant facts.® In these rare cases, the

" defense might not be capable of resolution on

summary judgment and a jury may be called

“upon to decide the factual question at issue.

Conclusion

The application of absolute and qualified
immunities may prevent some plaintiffs with
meritorious claims from obtaining redréss.

.This is a warthwhile sacrifice, however, in the

face of the equally important and laudable
social goal underlying the immunities, i.e.,

“providing public officials with some measure of

certainty that they may carry out their duties
without fear of intimidatich ot the threzyof

- costly and harassing lawsuits.
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CCP Makes Reperations
Possible For World War H
Slave Laborers

. By: Lika C. Miyake*

Introduction

orld War Il's introduced to the
world a new concept: “total war.”
concept had a devastating effect
on the world’s civilian population. War was
no longer to be confined to battles between
armies, but was to mvolve every person,
without regard to his or her military or
civilian status. “Total war” demanded the

/| abandonment of those traditional war-making
principles which demanded restraint on the
part of combatants. The policy justified the
destruction of entire cities, the attempted
genocide of entire ethnic populations, and
the mass forced conscriptién of civilians to
service the war-making machines as soldiers,
. 1aborers, or comfort women.!

~

Total war had a devastating effect on the _

‘| world’s civilian population. Civilians
accounted for forty million of World War I's
estimated fifty-five million deaths, Millions
more suffergd from disease, destitution, and
hunger, or endured torture and forced labor in
prisoner campé. Rationing programs and
economic and industrial transformations
affected those not directly exposed to the,
most horrible aspects of the conflict. World .
War II in some way touched nearly every

human life on the planet and rightfully
earned the inglorious title, “The Greatest

War."

¥
L

" In meny important ways, the wounds -
opened during World War 1lthe Greatest War
have not healed. Part of World War II's
legacy is its lasting presence in the world’s
consciousness and its laws. Nowhere is that
more apparent than in America. In the past
year, we have witnessed the dedication of
hoth the National World War Il Memorial,
which honors America'’s war effort, and the
National Japanese American Memorial,
which cotgmemoratés the experiences and
sufferings of the Japanese Americans under
condemns America’s total war effort. Both:
federal and state lawmakets have continued

| to try to right the wrongs commitred during

the War. While most legislation has
addressed injuries committed by the
American government against its own
citizens, through the Japanese American
Evacuation Claims Act of 1948 and the Civil
Liberties Act of 1988, legislators have
técently turned out a flurry of legislation to

“address injuries inflicted by non-American

entities. Since 1997, éleven federal laws have
been proposed and three enacted to deal with:
festering World War H claims.

-

California is at the forefront of the state .
movement to open courts.to such claims, and °

passed the first state laws to-aid those who
have outstanding insurance claims dating
back to World War II and tax exemptions for
those winning Holocaust settlements. -
California’s is also the first government, staté

" ar federal, to pass a law allowing forced

‘Powers 'reads,
.| all reparations- claims ofl the Allied Powers,
" other claims of the Allied Powers and their

laborers of the Nazi regime to sue theit
erstwhile "employers” for wages long overdue.
The operative text of California Code of
Civil Procedure section 354.6 provides that
any World War I slave or forced laborer, or
heir of the same, “may bring an action to
Tecover corhﬁensation...from any entity or
successor in interest thereof, for whom that
labor was performed, either dlrectly ot

'through a sub51d1ary ot afﬁllate

Soon after the enactment of section
354.6, a flood of cases were filed under the
law, accusing Japanese companies of rounding
up and enslaving various groups of people:
POWs from many Allied countries, widows
and heits of POWs, and civilians from the
Philippines, Korea and China. Every major
cofporation in Japan is involved as a
defendant. In June 2000, the Judicial Panel
on Multidistrict Litigation consolidated these
cases and sent the mammoth package, called -
World War I Era Japanese Forced Labor
Litigation,* to Judge Vaughn Walker of the

- Notthern District for consideration.

Judge Walker has since declared the
claims invalid in three separate orders,
centering his decisions on a strict reading of

the peace treaties signed after the conclusion: *

of World War 1I. Article 14(b) of the 1951
Treaty of Peace between Japan and the Allied
[Tlhe Allied Powers waive

nationals arising out of any actions taken by
Japan and its nationals in the céurse of the
prosecution of the war...” In an order issued '
on September 20, 2000, Judge Walker held
that this broad language precluded Allied
POWs from bringing suit against the Japanese
companies.t Walker's Order Number 9
declared that because the Philippines stgned

-onto the 1951 peace treaty with ]apan,

Filipino citizens were similarly batjrecl ftom
bringing suit.’ .

In considering claims brought by _

‘Chinese and Korean plaintiffs, however,

Judge Walker recognized that the 1951 treaty
did not directly bar the nationals of non-
signatory nations from suing for
compensation in California courts, and that
in providing a cause of action to non-Allied

| Power nationals, section 354. 6 did not violate
" the “expressed intent” of the treaty.’

However, after a lengthy discussion of the

history of and current law on the foreign

affairs doctrine, Judge Walker found that

9
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providing means to secufinQ reparations was a
foreign policy.matter, a “uniquely federal”
issue off lirhits to the California legislature. ~
In giving non-Allied nationals the power to
sue in California courts, section 354.6 was
therefore unconstltutlonal L

“This is not the death of section 354.6.
The Allied POW plaintiffs have already filed
appeals at the Ninth Circuit, and lawyers for
the Kotean and Chinese*plai_t_lti'ff_s have
declared that they will be appealing Walker's

“order as well.” And in the meantime there has
been action in both the courts and the halls
of Congress which male the appellants’
success plausible. A week before Judge
Walker dismissed the Filipino, Chinese, and
Korean plaintiffs’ suits, a Callfornla state trial
court judge upheld section- 354.6 in a case
brought on behalf of a class of ex-laborers
who are now U.S. citizens. In a ruling on the
defendants’ motion for judgment on the
p[eadlngs, Judge Peter Lichtman found that .
section 354.6 withstood the exact
constitutional challenges raised by the
motions to dismiss in the consolidated case.
Judge Lichtman found that the 1951 treaty
only applied to individuals who were

| nationals of signatory countries at the time of
the treaty’s signing. Lichtman also found that
Congress had not expressly preempted the -

‘states from dealing with war reparations issue.

Meanwhile, both houses of Congress
have responded quickly to the ordets
dismissing these cases, taking active measures
to ensure that these cases, and others like
them, can go forward. On September 10,
2001, the Senate passed a bill that would bar
the federal State and Justice departments
from opposing suits brought by POWSs against
.| Japanese nationals or corporations.” This blll
directly respondsed to California’s
consclidated forced labor cases; the ULS.

Justice Department had filed an amicus curiae’

brief on behalf of the defendants, which
Judge Walker considered heavily in his

orders. In addition, Senator Orrin Hatch

| tecently introduced a Senate bill that would

b require federal courts considering claims
brought by POWSs.against Japanese nationals
to apply the statute of llmltanons of the
televant state.”

Congress is also attempring to clarify the
meaning of the 1951 treaty of peace in favor
of claimarits. A bill introduced in the House
in April and in the Senate in June would
require courts to recognize a reading of the

1951 treaty of peace that voids the claims
waiver in Article 14(b) of the treaty."!
Although all of these bills specifically relate
to POW plainciffs and their claims, the
possible change in the reading and
application of the tteaty will bpen new

. opportunities for non-POW and non-

American clatmants, as well..

It remains to be seen whether the forced
laborers of World War 11 will finally be i
granted compensation under American law,
One way or the other, this litigafion raises °
legal issues of a grand scale. California’s law
boldly asks courts to hold companies liable for
wattime injuries committed on foreign soil
against foreign nationals. How can a state’s
law reach sixty yedrs into the past and across
oceans! Even beyond the foreign affairs and
international law questions at the center of
the currenit controversy, the jurisdictional and

.due process dilemmas here are epic, a fitting

legal epilogue to the world's greatest war,
The provision in section 354.6 that allows.
heits of ex-forced laborers to collect on past-
due wages will surely engender fierce debate.

The resolution of these issues and cases
have far-reaching implications. More and
more ex-laborers continue to file under
California’s law, as groups hurriedly step
fotward to make claims for fast-dwindling

memberships. Other forgotten groups are also

bringing suits under ttaditional tort and -
contract law, where no statutory action exists,
to bring lawsuits for decades-old wrongs.
Most immediately, a class of Mezican migrant
workers filed suit against the American
government this March, secking
compensation for wages withheld by the U.S.
governtrient from Mexican laborers
contracted by the American government to
travel north and help harvest American
crops.” The forced- faborer cases hold
significance for potential redress leglslatlon or
litigation for African Americans, Native”
Ameticans, and Hawaiian Americans.<More
broadly, these cases will impact any case in
which people question how far back through

time and space the law can reach.

Endnotes
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2001.
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]ayne Williams
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of the Year
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State- Bar Annual Conference

hank you very much Chief }ﬁstice
' George and members of the Public Law

Section executive committee for the
wonderful honor and privilege of being selected
as this year’s Public Lawyer of the Year. -

Looking around this room at the talented
and dedicated public lawyers that are here this
afternoon, it is clear that any one of you could
be standing up here to receive this award. I
humbly accept this award not just on my own
behalf, but also on behalf of public lawyers
throughout this state. -

Thiere are of course many people to thank.
If I started down the list, [ would inevitably
overlook someone. But [ do want to especially
thank my family for their support,

'en'coi.l;agement and love. My husband of 29
| years, Carl Williams is also a public lawyer. He

setves as General Counsel of the San Francisco
Housing Authority.. My daughter Kelli is a third
year fashion and design student at California
College of Atts and Crafts, and my son Chad is
a Ph.D. ca.ndldate in History at Princeton
Unlvemty

1 have had the éood fortune of being a

.| public-lawyer for my entire 27-year legal career. -

Although you have heard my biography from
the Chief Justice, I would like to share with you
some of what I consider to be the most °
significant professional accomplishments and
experiences that have shaped my career 25 a
public lawyer.

In December 1974, a few weeks after
passing the Bar, I was hired by the City of
Oakland to serve as special counsel to the
Federally funded Model Cities Program. I was
called in for an interview with the City

Attorney, and following that interview I was

_ directed to interview with two of the staff

artorneys. [ was then directed to attend a
meeting at a neighborhood community center

where I was interviewed or “interropated” By a
. o Y

group of about 30 community leaders and
activists. That interview was not only the most
memorable, after getting over the intimidation
factor it was the most comfortable and
meaningful interview that [ have ever
experienced: [wasn’t asked legal hypotheticals.
1 was asked what was my commitment to
improving the community? What was. my
commitment to the Model Cities program? Was
this position just going to be a stepping-stone
until something better came along? Well, as
they say, the rest is history. I got the job. I
learned from my work with the Model Cities
Program what it truly meant to be a public . .
lawyer. .As Chief Justice George stated in his

remarks [ chose to dedicate myself to the pubhc‘,

good, not to the bottom line.

My work for the Model Cities Program led.

to my appointment aé'co_unsel for the City of
Qakland’s Redevelopment Agency and’
Community Development Programs. As [ drive
around the City of Cakland I can point to the
neighborhoods improved by housing
rehabilitation programs, the downtown center
office buildings and public facilities, the
improved streets, sidewalks and Jandscaping thar
I, along with other atterneys and public officials,
had a part iti facilitating through the drafting of
legislation and eontracts and the resolution of a

-miyriad of legal issues and admmlstratlve

“glitches™ that frequently arose.

Never one'to pass up a challenge, in 1978 1

~ was asked by the Oalland City Manager to

assist with an administrative difficulty he was

work with some of the finest public officials and

‘ Jayne Wi_lli.ams, 2001 Public Lawyer of the Year,

and husband Carl Williams .

having in the Péfionnel Department. I agreed

1o take a leave of absence from the City

Attorney’s Office to take a temporaty

{ appointment as the City’s Personnel Director,
This temporaty appointment became permanent

and I served as the Director of Personnel for two
years. Again, I was blessed with the good
fortune of being able to make a contribution to
the City and to shape public policy duringa
time of tremendous challenge in the City of
QOakland and cities across the state, post
Propositiory 13 as cities struggled to garner
adequate financjal resources to maintain hasic
municipal services.

" 1 experienced what it was like to be a
policy maker for the City and a client of the
City Attorney. | gained a better appreciation of
what the policy makers want —- and most often
it's not lawyers. T retutned to the City

| Attorney's Office and was appointed the

Assistant City Attorney for Litigation and, in

1987, 1 was appointed Oakland City Attomney. ~ |

* Every day was a new adventure for me and
it conginues to be. As I recently wrote in the
League of California City's City Attomneys -

. Department Newsletter, no two days of my

public law career have been the same. ‘As
Oakland City Attorney | hiad the opportunity to

political leaders in the state, who worked

i titelessly and unselfishly to improve the quality
| of life for the citizens of Oakland and vigilantly

P
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advocated for the pi‘otection of local control
and the preservation of the principles of home
tule. -

When [ thought that I had done it all, seen
it all, expetienced it all, Jerry Brown was elected
Mayor of the City of Qakland. Mayor Brown -
ushered in a new form of local government that
called for an elected City Attorney, Once
again, no two days were the same. [ became a
political candidate for.the Office. This-was one
of my most difficult assjgnménté. How could I
transform. into a politiclan? [ have represented-
politicians my entire legal career, but 1 didn't
have to be one.  Although I was ultimately
unsuccessful, the experience was perhaps
numbet one on my top ten list. Not only did 1
have the opportunity to “press the flesh” with "
the people of the City, I now understand how
difficult it is to be a pOllthlal'l 7 days a week,
24 hours a day. The experience has made me a

better publlc sector fawyer. i

. Riback, Silver & Wilson — a firm that

After t_:he March 2000 election, 'Zé_yearé of
$ervice — retirement eligibility in PERS - I took
the time to reflect on what course thé next
quarter century of my career should rake. Upon
reflection, I realized that what I love best is the
prectice of public law. But 1 also wanted to
experience the breath of the professwn. Again,
the perfect opportunity presented itself — an
assoctation with the law firm of Meyers, Nave,

represents hundreds of cities, public agencies
and special districts around the state. "I have
been appointed to setve as Clty Attorney of the
Clty of Suisun City and the Interim Cicy
Attorney of the City of Merced, Although
these are smaller jurisdictions —- the new issues
that I now have the opportunity to address are
by no means smaller in complexlty and
s1gn1ﬁcance. .

Public faw — municipal law -
and a speciaity. Itis a calling. I am a tireless

one of the smallest sections of the State Bar, 1

is a profession.

advocate for public lawyer participation in the
legal profession at the national, state anid local
level. Asa member abd past Chair of the
executive committee of the Public Law Section,

know how dedicated and how hard all of you
work as volunteets to insure that the interests
and opinions of public lawyers are reflected and
acknowledged by the State Bar and the
legislature. .

Thank you again for this Award and for
sharing this very special occasion with me.
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ood afternoon. Thank you for once
again inviting me to participate in
P this presentation. As a former public
lawyer myself, and a person still involved in
the public sector, [ have a great appreciation

for the role of the public lawyer in our society. -

It is a role that requires a wide array of
skills and talents. Public lawyers help ensure
that our public agencies and entities serve the
public’s interest in an effective and fair
manher. Doing so requires knowledge not
only of substantive areas of the law, but also of
the procedutes and processes with which the
people of our state expect our public entities to
coniply. Advancing the public good is the
fundamental obligation of the public lawyer,
an ohligation that calls upon the public lawyer
to make decisions, analyses, and
recommendations based upon complex factors
—often in the face of seemingly competing
demands . .

Today I am pleased, on behalf of the
public law section, to present the Public
Lavwvyer of the Year Award to Jayne W.

[ Williams. Since receiving her juris doctor
-| degree ‘flrom Hastings College of the Law in
1974, Ms Williams has spent her entire career
working in public law. Until one year ago, het-
talents were focused on the interests of the
City of Oakland. ‘

Starting as an Associate Legal Counsel to

‘Oakland’s HUD-funded Model Cities Program,

she moved on to become a Deputy City
Attorney before serving from 1978 to 1980 as

Director of Cakland’s Office of Personnel.

After representing Oakland in actions against
the United States Department of Labot, she

returned to the City Attotney’s Office in 198¢ '

as an assistant city attorney in charge of
managing all litigation for the City of Oakland
and its Redevelopment Agency and Housmg

- Authority.

In 1987, the City Council appdinted Ms.
Williams City Attorney, a position in-which
she was responsible for managing the entire

 office with 60 in staff, and for representing the

City in all legal matters. The list of
transactions and cases in which she provided
leadership over the next 13 years conveys a
sense of the scope of the responsibility entailed
in serving as a public lawyer: she negotiated
the retention of three professional sports
franchises and the renovation of the Oakland

- Coliseurn complex;- she designed and
" supervised the implementation of a strategic

risk management program that produced a 60-
percent reduction in liability-payouts in just
three years; she reduced reliance on outside
counsel and increased the diversity of the

. Qakland City Attotney’s Office; and she

managed the city’s legal services-without

interruption—through earthquake and fire,
resulting in her being nationally recognized as
an authority in “disaster law.”

Last September, Ms. Williams joined a
private law firm in San Leandro-but she did
not stray far from her pyblic lawyer roots—in
fact, she did not stray at all. As'a member of

het firm’s public law department, she

represerits cities; counties, redevelopment -

agencies, and special districts across California.

In short, over the years, Ms. Williams has
employed her knowledge and expertise as a
public lawyer, particularly in the municipal
arena, to serve her city and her community in
a variety of ways. She has been recognized for
her work as President of the Ciry Attorneys -
Department of the Leagué of California Cities
and as a former member of the elected

“ Executive Committee of Ninth Circuit Judicial

conference~for which she served as northern
district lawyer represenrative, and she his
participated in the Earl Warren Chapter of the
Inns of Court, the Charles Houston Bar .
Association, and many other national, state,
local and specialty bar associations and

“activities.

The legal profession all to often theses

“days is accused of being focused on the bottom

line rather than aspiring toa hlgher calling. It
is espemally gratifying %y participate with you
in honoring the accomplishments-of an
attomney who has looked cutward to her
community and inward to the heart of her
profession and dedicated herself to advancing
the publié_'é interest and the good of society.

All of us benefit from the work of the
many committed attorneys who have
dedicated themselves to working as public
lawyers. It is a career choive that offers great
satisfaction~bothr because it touches upon so
many diverse areas of the law, and also because
of the opportunities it offers to work for the
common good. .

“Public lawyer” is indeed a calling to be
proud of. | invite yoli to join me in

congratulating Ms. Jayne Williams for the

recognition she is receiving today from her

" peers for her many achievements in-an area

that so significantly benefits our public
institutions and the public at large. On behalf
of California’s judicial system, thank you and
congtatulations on this wonderful award.

A,

i2
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2001 Leglslatlve |
Report -

oo September 19, 2001

" By: Joyce M. Hicks, Esq.

AB 192

Author: Canciamilla

Topic: State bodies: open meetings.

Last Action: Enacted. Chapter 243 of Statutes
2001.- ‘ .

.| Digest Suramary:  Clarifies provisions of the
Bagley-Keene Open Meeting Act and updates
provisions that govern the use of technologu:ai
devices to hold open rneetmgs -

AB 237

Author: Papan ‘

Topi¢: Eminent domain _

Last Action: Chapter 428 of Statutes 2001.
Digest Summary: Seeks to facilitate
resolution of eminent domain cases through
the authorization of alternative dispute

| resolution (ADR) and revise procedures in
eminent domain proceedings. Specifically, this
bill would require the final offer and demand

] to include all elements of required

-compensation, including compensation for loss

of goodwill, and to indicate whether or not
interest and costs are included.

‘AB 247

Author: Maddox )

Topic: Eminent domain: houses of worship.
Location: Assembly Judiciary (introduced)
02/14/2001

Last Action: Referred to Commxttee on
Judiciary, (03/01/01)

Digest Summary: Existing law, the Eminent
| Domain Law, provides for the acquisition of
property by public entities for purposes of
public necessity. This bill would provide that
the Eminent Domain Law may not be

- exercised-to acquire buildings, land on which

they aré situated, or equipment, used
exclusively for religious worship, ifthey are
exempt from-proberty taxes under the
California Constitution.

AB.363

Author: Steinberg
"Topict Attorrieys.
Location: Senate Judiciary.
Last Action: In committee: Heating
postponed by committee, (08/21/01)
Digest Summary: Existing law, the State Bar
-Act, provides that the State Bar is governed by
the Board of Govemors that is authorized to
fortoulate rules of professtonal conduct for

- persons licensed to practice law in this state.
This bill would enact the Public Agency

" Attorney Accountability Act. Provides that
every public agency attorney licensed in
California should be provided with adequate
guidance to reasonably determine the
cjrcumstances under which they may properly
seek to protect the public interest even at the
risk of disclosing client oonfidences._

AB 436

Authort Chan. *
Topie: Resources and enyironmental
protection: California Environmental Qualtty-
Aét: focused environmental impact reports.
Last Actions Chapter 701 of Statutes 2001
Digest Summary: This bill authorizes a
focused envirgnmental impact report for

" multiple-family and mixed-use projects if not
mare than 25 percent of the project floor area
is devoted to retail space and certain
conditions are met, Requires the Office of

- Planning and Research to find that the city’s
general plan, zoning ordinance, and related

policies and programs are consistent with

Smart-Growth principles specified in House

Resolution 23 and Senate Resolution 12 of the -

1999-2000 Regular Session. The city council
must vote to implement the bill’s provisions.
Thie project must be consistent with the
general plan, any applicable specific plan and
community plan, and zoning ordinance for '
which an environmental impact report was
certified within three years of the enactment

.of this bill.

AB 214

Author: Shelley

TopierPublic records. .

Location: - Assembly Governraental
Organization Committee -

Last Action: In eommittee: Set, second
hearing..Heating canceled at the request of
author. (05/07[01)

Digest Summary: The California Public
Records Act provides that the public records,
as defined, of every state ar local agency are

‘open for inspection at all times duting the

office hours of the agency, that every peson
has a right to inspect any public record except
as provided in the attrand that every agency,
upon tequest, shall make copies of records
available upon payment of fees to cover cost.
This bill would provide that notwithstanding
the above reasons-for nondisclosure, an agency
shall release, or a court, when_judicial
proceedings have been instituted, shall order
the release of, any recotd not expressly ’
prohibited from disclosure by a specific
provision of law if the agency or court finds -
that withholding the record would seriously
harm the public interest, the public safety, or

the constitutional rights of any person.

AB 1014

Author: Papan’ ]
Topict California Public Records Act: -
disclosure procedures.

| Last Action: Chapter 355 of Statutes 2001,

Digest Summary: Existing law, the California
Public Records Act, requires state and local
agencies to make public records gvailable upon
receipt of a request that reasonably describes
an identifiable record t{ot otherwise exempt
from disclosure,-and upon payment of fees to
cover costs. This bill would tequire, when a
member of the public requests to inspect.or to
obtain a copy of a public record, that, in order

| to assist the individual to make a focused and
-effective request that reasonably describes an

identifiable record, the ageney shall assist.the

13
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member of the public to identify records and
-informgtion that may be responsive to a
request, describe the information technology
and physical location in which the records -
exist, and provide suggestions for overcoming
any practical basis for denying access to the
records or information sought. The bill would
specify that these requiremenys to assist a
member of the public do not apply if the
agency makes available the requested records,
determines that the request should be denied

based solely on an express exemption'listed in

the act, or makes available an index of i its
records.

AB 1050

| Author: Kehoe

Topic: Local Agency Meetmgs Closed
Sessions

Location: Assembly Inacnve File

Last Action: To Inactive File. (06/04/01)
Digest Summaty: Relates to the Ralph M.
Brown Act, under which the legislative body
of a local agency may hold a closed session ro
grant authority to its negotiator regarding the
purchase, sale or lease of real property.
Requires that, prior to the initial closed session
- with its negotiator, a legislative body hold an
open and public session in which it deliberate
issues related to the desirability of, and any
policy considerations regarding, the
transaction. :

|AaB 1265 .

Author: Bill Campbell

| Topic: Powerplants: Califomia Environmental
Quality Act.

Location: Assembly ( mtroduced) 02}'23}'01

| Last Action: Read first time. {02/26/01)

Digest Summary: Existing law provides for the

restructuring of California’s electric powet
industry so.that the price for the generation of
electricity is determined by a competitive
market. This bill would declare the intent of
the Legislature to enact a program that would
stabilize statewide electrical grid reliability by
expediting the CEQA process for projects
relating to the construction of “clean” or
“green” energy powerplants. . |

| AB 1553 °

Author: Keeley _
Topiet Environmental Justice: Guidelines
Last Action: Chapter 762 of Statutes 2001.
Digest Summary: Requires the Office of
Planning and Research, on or before July 1,

2003, to adopt guideiines for addressing
envitonmental justice matters in city, county,
and city and county general plans, and to hold
one public hearing prior to the release of any
draft guidelines, and one public hearing after
the release of the draft guideliries. Requires-
that the hearings be held at the regular
meetings of the Planning Advisory and
Assistance Council. }

AB 1629

Author: Pescetti

- ‘Topics Environmental Protection

Location: Assembly

Last Action: Read first time (2/26/01)
Digest Summary: Expresses the Legislature’s
intent that a single unified code of
environmental protection stamtes be |
established that would be administered by a

v

“single environmental protection agency.

SB 34

- Author: Button Johnson

Topic: Political Reform Act of 1974

Last Action: Enacted. Chaptered by Secretary
of State. Chapter 241of Statutes of 2001.
Digest Summary: The Political Reform Act of
1974 was amended by Proposition 34, a
legislative initiative amendment adopted by
the voters at the November 7, 2000, statewide
general election.” This bill specifies among
other things, on line filing requirements,

- reporting requirements for advertisements, -

contribugion limitations for political parties,
requirernents for late expenditures and
independent expenditures, filing locations and

provisions regarding acceptance of voluntary -
-expenditure limitations. ‘

-

SB 147

Author: Bowen

Topic: Employee Computer Records

Last Action: Vetored (10/15/01). i
Digest Summary: Prohibits an employer from
secretly mdnitoring the electronic mail or
other computer records generated by an
employee. Provides that an employer who
intends to inspect, review, or retain any
electronic mail or any other computer records
generated by an employee shall prepare and
distribute to all employees the employer's
workplace privacy and electronic monitoring
policies and practices. v

SB 211

Author: Torlakson

Topict Redevelopment: Indebtedness

Last Action: Chapter 741 of Statutes 2001.
Digest Summary: Authorizes a redevelopment
agency that adopted a redevelopment plan on
or before a certain date to amend that plan o
extend its effectiveness to pay indebtedness
and receive tax increment revenugs with
tespect to the plan for not more than 10 years
if specified requirements are met; including the
issuance of a letter by the Controller
confirming that the agency has not
accumulated an excess surplus of its Low and
Moderate Income Housing Fund.

SB 411

Author: Perata

Topic: Rédevelopment Plans: Oakland

-Location: Senate Appropriations Committee

Last Action: Held in Senate Appropriations
Committee and under submission. (5/31/01)
Digest Summary: Authorizes the City Council

| of the City of Oakland to extend, by

ordinance adopted on or before December 31,
2002, prescribed time limits with respect to
the Central District Urban Renewal Plan
under specif“l.ed conditions, including th’e .
issuance by the Controller of a letter
confirming that the Redevelopment Agency of
Oakland has not accumulated the excess
surplus in its low and moderate income
housing fund.

s

SB 439

- Author: Monteith

-

Topic: Environmental quality:
homeownership, employment, and education.
Last action: Set, first heating. Hearing
canceled at the request of author. (04/16/2001)
Digest Summary: The existing California
Environmental Quality Act (CEQA) requires-
a lead agency, as defined, to prepare, or cause
to be prepared, and certify the completion of,

_an environmental impact report oh a project

that it ptoposes to catry out or approve that

. may have a significant effect on the-

env'ironment, or to adopt a negative
declaration if it finds that the project will not
have that effect. This bill would revise this -
policy to include the development and
maintenance of a high-quality environment
through homeownership, employment, and
educational -opportunities-now and in the

1 fature.
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- . . . you of our mission that reflects our
- . - | .commitment to public service:

e S S age ' . . . Analyze and provide information about

- laws affecting the public sector and the
public interest:

From Th e Chalr . . ,Ac-h-rance the ;)l..lbllc service by recogmzmg ’

the important contributions of public law

ByJoyce M. Hicks, Esy. ' . practmon.ers. -

- *  Provide resources for public law
he'events of September 11, 2001 w1ll remarks at Temple Emanu-el stated: . practitioners through publications,
remain indelibly insetibed in all our ‘ - continuing education and other projects.
memories—the lives lost, our liberty “Great structures have fallen. Our

threatened, the worst tertorist attack this souls have been shaken. We are *  [dentify and analyz¢ the unique ethical
nation has experienced. Ironically, the astonished by the evil in our midst; issues affecting public lawyers.
United Nations had designated September 11 stunned at the scale of the tragedy; S .
as International Day of Peace, a day on which [ dazed by the disregard for human life; , This fall's Journal has articles on absolute
the Secretary-General traditionally rings the . overwhelmed by the wound that has _ and qualified immunities from suit under
peace bell in the United Nations Peace been inflicted - on this ciey, on this "| federal law by Martin Dodd, World War I
Garden. Needless to say, the bell was not rung country, and en us dll. ' ‘ slave labor reparations under the CCP by Lika
on September 11. On that day, my daily habit ~ But we are also in awe at the nobility of Mlyake, angd a 2001 leglslative update |
of tuning in to the Today Show on television the human spirit that this disaster has authored. In addition, the Journal features
resulted in first, a response of disbelief, then revealed: the extraordinary courage and - | 2001 Public Lawyer of the Year Jayne Williams
utter horror and sorrow that this could be self-sacrifice shoun by the firemen, the and the congratulatory remarks given by Chief
happening to these United States. The ‘ police,.the health workers, and all the Justice Ronald George at the State Bar
telephone began to ring, family and friends athers who have given, or risked, their receptlon.
checked in to say that they were okay. It " lives; the generosity and goodwill potired _
r} wasn't so for the thousands who suffered out by the entire community; and the . This journal also contains the remarks of
Z( injuries or lost their lives-and loved ones in "~ solidarity expressed around the world by California Supreme Court Chief Justice .
Manhattan, Pennsylvania and at the people of all natians and their -| Ronald Geotge in recognizipg Jayne Williams
Pentagon. We as public lawyers, public ‘ ' Governments - who, both individually " | as Public Lawyer of the Year and-Jayne
administrators and those with an interest in and collectively, through unanimous Williams' remarks upon receiving the award.
public law do so because of our love of public " condemnation in the United Nations . | Jayne Williams has dedicated her entire legal |
.service, our desire to serve. The firefighters, Security Council apd General career to public service.
police officets and rescue workers who lost Assembly, have recognized in this T - T 5
their lives trying to save the lives of others despicable act a common threat to - 1In closing, let us not forget that each of
when the World Trade Center towers collapsed | - shared freedoms and ideals.” out contributions to public service makes.an
ep1t0m1ze public scrvants. . ‘ - | important difference in our society.
‘ Turhing now to the work of the Public ' ‘
Kofi Annan, Secretary-General of the Law Section, 1 take this opportunity as the - | - _ . . -

United Naticns in September 18, 2001 L Chair of its Executive Committee to remind
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